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In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Misc(J)case No.03/2019  

(I/c Title Suit No. 40/2014) 

Smti Mamoni Saikia (Borah) 

-versus- 

Sri Dipak Saikia and others 

30-03-2023   

Both sides are represented. 

Today the day is fixed for order. 

I have already heard the learned counsel for the 

petitioners.  

This instant Misc (J) case has registered on petition 

no. 36/2019 dated 03-01-2019 filed by the 

petitioner/plaintiff under Section 5 of the Limitation Act for 

condoning the delay in filing the application under Order IX 

Rule 9 read with Section 151 of CPC to restore the Title 

Suit No. 40/2014 which was dismissed for default for on 

05-03-2018. 

The main contention of the petitioners is that 

Petitioner as Plaintiff filled the Title Suit No. 40/2014 in the 

court of the Munsiff No. 1, Sonitpur, Tezpur for declaration 

with consequential relief of partition, permanent injunction 

and other relief. The said case is transferred to Munsiff No. 

2, Sonitpur, Tezpur for disposal and the Defendant 

contested the said proceeding by filling the written 

statement. The Plaintiff/Petitioner engaged Senior Counsel 
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Tushar Kanti Maitra to conduct the case. Said T.K Maitra 

taking care of the case and the said advocate informed the 

Plaintiff that in a Civil Suit attendance of the Plaintiff in 

every date is not necessary and the advocate will do 

needful on behalf of the Plaintiff. 

In the last week of January, 2018, the Plaintiff met 

the advocate T.K. Maitra to enquire about the status of the 

case. That the said advocate informed the Plaintiff that 

proper care has been taken. That in the third week of 

February, 2018 the Plaintiff came to meet T.K. Maitra at his 

chamber to invite him to the marriage of her daughter but 

she could not meet the advocate but the Plaintiff got the 

news that said advocate T.K. Maitra has been suffering 

from illness and admitted in B.K. Memorial Nursing Home. 

Plaintiff has only daughter whose marriage was fixed 

on 05-03-2018 and the Plaintiff was very much busy in the 

said marriage ceremony. That after solemnization of 

marriage of her daughter on 05-03-2018, the 

Plaintiff/Petitioner was physically not well and during that 

period, the Plaintiff/Petitioner could not meet her advocate 

T.K. Maitra. 

In the month of July, 2018, the Plaintiff/Petitioner 

met T.K. Maitra at Tezpur Bar Association, Tezpur and 

asked him about the status of the case, but the said 

advocate, T.K.Maitra during the talk with the Plaintiff that 

the said case was dismissed for default. On 05-03-2018 

and the Plaintiff also came to know that T.K.Maitra was in 

Hospital from 14-02-2018 to 26-03-2018 and the said 
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advocate advised the Plaintiff/Petitioner to file an 

application for restoration of Tittle Suit No. 40/2014. Be it 

mentioned that on the date of dismissal of Title Suit No. 

40/2014 the Plaintiff was busy with the marriage of her 

daughter which was solemnized on 05-03-2018. 

The said advocate T.K. Maitra returned the brief of 

the case on 22-07-2018 and advised the Plaintiff/Petitioner 

to engage Senior Advocate Prabin Kumar Dutta for next 

course of action in restoring the case. The 

Plaintiff/Petitioner then make an appointment with Prabin 

Kumar Dutta in the first week of August, 2018, but asked 

the Plaintiff/Petitioner to leave the file at his chamber as he 

could not talk properly due to his illness and asked the 

Plaintiff to come to his chamber after one week. That the 

Plaintiff/Petitioner then applied for the certified copy of 

said order on 13-08-2018 and the same was delivered on 

04-09-2018. That after procuring the certified copy of the 

said order, the Plaintiff/Petitioner went to meet the said 

advocate at his chamber and she was told by domestic 

helper to leave the papers in his table. That thereafter the 

Plaintiff on two occasions attempt to meet the said 

advocate but unable to do so as the said advocate Prabin 

Kumar Dutta was bed ridden due to serious ailment. Then 

the Plaintiff contacted one of his junior advocate for the 

file, but the said junior advocate could not trace out the 

file. In the meantime, the said advocate Prabin Kumar 

Dutta expired on 28-10-2018 and in the last week of 

November the Plaintiff met Sri Sumitro Barthakur, one of 
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the junior of Prabin Kumar Dutta and requested him to 

trace out the said file and requested him to do needful for 

the restoration of Title Suit No. 40/2014. 

The said advocate then prepared this application for 

restoration and there is no carelessness and negligence on 

the part of the Petitioner on filing application under 9 Rule 

9 of the Civil Procedure Code to restore the Title Suit No. 

40/2014. That the Petitioner could not filled this application 

in time due to above mentioned facts and circumstances 

only. That the Petitioner, thus, prevented by above 

mentioned sufficient ground from filling the application 

under Order 9 Rule 9 of the Civil Procedure Code within 

time. There was no negligence or laches on the part of the 

Petitioner. 

The petitioner has filed this petition under Section 5 

of the Limitation Act for condoning the delay in filing of 

273 days the application under Order 9 Rule 9 of the Civil 

Procedure Code to restore the Title Suit No. 40/2014 which 

was dismissed on 05-03-2018 by Munsiff No.2, Sonitpur, 

Tezpur. 

The opposite parties have appeared and filed written 

objection and stated that he petition filed u/s 5 of the 

Limitation Act for condonation of delay is not maintainable 

and tenable. It is submitted by the Opp. Parties that 

although the senior counsel Sri T.K. Maitra was engaged by 

the Petitioner for conducting her suit bearing Title Suit No. 

40/2014 but he was assisted by Sri Dipu Bhuyan and other 

advocates and Sri T.K. Maitra was engaged by the 
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Petitioner as per advice of Sri Dipu Bhuyan. Although the 

senior advocate, Sri T.K. Maitra was suffering from illness 

but the junior advocate could have taken steps on each 

every dates of the suit. 

The petitioner willfully failed to contact with her 

advocates inspite of repeatedly asking her to contact with 

her advocates. On the other hand the information about 

dismissal of the suit was given by her advocate immediate 

after dismissal. It is submitted that the Title Suit No. 

40/2014 was dismissed only for the gross carelessness and 

negligence of the petitioner herself and the grounds which 

are mentioned in the petitioner are completely imaginary. 

The petitioner was not prevented by any circumstances 

from continuing her case. 

It is also stated by the Opp. Parties that the suit  was 

dismissed for default only for the gross negligence and 

laches from the part of the petitioner. It is submitted by 

the Opp. Parties that the petitioner has deliberately failed 

to mention anywhere in the petition about the number of 

days of delay in presenting the petition under Order 9 Rule 

9 of the Civil Procedure Code. The number of days of delay 

to be condoned is the most essential ingredient in respect 

of a petition filed under Section 5 of the Limitation Act. It is 

not the duty of the Hon‟ble Court to find out the number of 

days of delay of a petition. Hence, the petition for 

condonation of delay is not to be granted. 

Now the main question for consideration is whether 

the application filed under Section 5 of the Limitation Act is 
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sustainable. Section 5 of the Limitation Act, 1963 is only an 

enabling provision to assist litigants and for the same, 

„sufficient cause‟ has to be shown. In Collector, Land 

Acquisition, Anantnag v. Mst Katiji, reported in 1987 AIR 

1353 the Hon‟ble Supreme Court in its infinite wisdom has 

held that; “… The expression `sufficient cause‟ employed 

by the legislature is adequately elastic to enable the Courts 

to apply the law in a meaningful manner which subserves 

the ends of justice that being the life-purpose for the 

existence of the institution of Courts. But the message 

does not appear to have percolated down to all the other 

Courts in the hierarchy.”  

What can be discerned from the ratio of the Apex 

Court is that though the term sufficient cause is amenable 

to the discretion of the Judge on showing considerable 

grounds, but the same must be exercised sparingly and 

with caution only when the party praying for condonation 

of the delay is able to show a grave ground which justifies 

the delay. 

The grounds taken by the petitioner, shows that due 

to his daughter‟s marriage function and his engaged 

Counsel was admitted to the Hospital and engagement of a 

new counsel cannot be accepted as reasonable or sufficient 

ground. The cause shown is not a reasonable and 

substantial ground to show nonappearance on the fixed 

date. Presently the dates are maintained manually as well 

as digitally and it is therefore not believable that either the 
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petitioner or her engaged counsel was unaware about the 

date which was fixed. 

A delay of 273 days that to on the pretext of that 

after knowing the fact of the case the petitioner meet her 

engaged Counsel on 22-07-2018 and he advised the 

Petitioner to engage Senior Advocate Prabin Kumar Dutta 

for restoring the case and accordingly she met him but due 

to his ill health, they could not discussed about the case. 

Again, in the month of November, 2018, she met this 

present Counsel for filing this petition to restore his main 

suit. This ground cannot be believed in the circumstance of 

the present case and since the petition is not reasonable, 

the prayer seeking condonation of delay is rejected. In 

accordance, the delay of 273 days in filing this petition 

which is numbered as 36/2019 is not allowed.  

Accordingly the petition No. 33/2019 filed under 

Order IX Rule 9 of the CPC is not admitted for hearing and 

the present Misc. (J) Case which arose in view of petition 

No. 36/2019 stands dismissed on contest. 

 


